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Application by National Grid Electricity Transmission Plc for an Order granting Development 

Consent for the Richborough Connection Project

Written Representation submitted on behalf of South East Water 

Planning Inspectorate Reference No:  EN020017 Richborough Connection Project

SEW's Comments on the Applicant's Deadline 7 Documents
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SEW's Comments on the Applicant's Deadline 7 Document REP7-008

1 SEW have a number of comments in response to Appendix A of the Applicant's Deadline 7 

document number 8.53 which are set out below.  Information already provided to the ExA has 

not been repeated and SEW relies upon its previous submissions. For the avoidance of 

doubt, a lack of response to any particular point raised in the Applicant's Deadline 7

submissions should not be taken as acceptance by SEW of the Applicants' position.

Document 8.53 – Applicant's Hearing Notes on actions requested at Deadline 7 at the ISH held 

on 9th and 10th November 2016 – REP7-008

2 At paragraphs 2.1 and 2.2 on page 3, the Applicant has overstated the protection that would 

be provided by the protective provisions. The Applicant has not included in its summary of the 

protective provisions, any of the conditionality and caveat wording which is included in the 

drafting. SEW refer the ExA to the actual wording of the protective provisions as drafted for 

inclusion in the proposed DCO and submitted by the Applicant and SEW at Deadline 7.

3 The Applicant also refers to the fact that the inclusion of this type of protective provisions is 

unprecedented. Whether or not that is correct, it cannot properly be relied upon as a reason 

for not including relevant and necessary protections. This is an unprecedented situation which 

requires bespoke protective provisions, and it is unsurprising that in a statutory system that

has been in place for less than 10 years there will on occasion be no direct precedents for 

such provisions.

4 At paragraph 3.3 on page 2, the Applicant suggests that SEW's wording ‘or significantly more 

difficult to exercise’ is ambiguous. SEW do not agree. The words used are clear and easily 

understood terms in common usage.  They are no more uncertain or ambiguous than phrases 

such as 'incapable of being exercised', 'unnecessary delay' or 'in such manner as to cause as 

little damage and disruption as possible' included within the Applicant's proposed Protective 

Provisions (paragraphs 49(1)) and (5)).  However, if the Applicant's concern is genuinely 

about clarity of drafting rather than the substantive merits of the concern underlying SEW's 

suggestion, it should be suggesting an alternative form of words rather than simply removing 

SEW's wording which is required for the reasons already set out in SEW's Deadline 7

submissions (see specifically REP7-029 and REP7-036).  The Applicant's response and 

reasoning fails properly to engage with the substantive reasons given for requiring such a 

provision, which are compelling. 

5 In relation to paragraphs 3.5 to 3.7 on page 4 and the inclusion of an indemnity, SEW's 

position is perfectly reasonable.  If the Applicant, through the works authorised by the 

proposed DCO, causes any damage which results in SEW incurring costs including through 

liability to others, it is fair and right that the Applicant should be responsible for such costs.  

The Protective Provisions in the proposed DCO are intended to provide a clear and sensible 

statutory framework to regulate the interactions between two statutory undertakers whose 
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interests are brought into potential conflict as a result of the proposed works.  In those 

circumstances it is not appropriate to suggest that SEW should have to rely on expensive and 

uncertain litigation in pursuit of common law remedies where the Applicant causes damage as 

a result of works authorised by the DCO.  It is much more sensible, reasonable and efficient 

for the indemnity to be included within the proposed DCO.  The indemnity as drafted is 

eminently reasonable in its scope and terms. If the Applicant believes that the wording of the 

indemnity could be improved or should include 'reasonable caveats', such wording should 

have been suggested for inclusion within the proposed DCO.

6 SEW is open to a separate agreement relating to the indemnity, however, any such 

agreement is not guaranteed and none is in place.  In those circumstances, SEW's interests 

fall to be protected, as far as possible, through the protective provisions. 

7 In relation to paragraphs 3.10 to 3.13 on page 5 and the reasonable requirements that would 

need to be complied with before the Applicant enters onto SEW's land to exercise any of its 

powers under the proposed DCO, SEW is confident that agreement can be reached as to 

what those reasonable requirements will be.  Indeed, from statements made during the ISH it 

was understood that the Applicant was also confident that this could be done. However, 

appropriate provisions must be included in the drafting of the protective provisions to cater for 

the possibility that the requirements cannot be agreed. It cannot be the case that the 

Applicant can simply give notice before entering onto SEW's land, if what amounts to 

reasonable requirements cannot be agreed.  This would give the Applicants no incentive to 

agree any reasonable requirements with SEW, and SEW would have no recourse in the event 

that the Applicant chose to ignore its reasonable requirements.  Such a one-sided 

arrangement is patently unreasonable and offers no real protection at all.

8 SEW would be open to a shorter period for agreement but believes that if the Applicant is not 

content with the proposed wording, it is for the Applicant to suggest a workable alternative 

which would provide for a situation where the parties were unable to agree what constitutes a 

reasonable requirement.

9 SEW have no interest in unnecessarily delaying the RCP or preventing the RCP from coming 

forward. SEW's sole concern is the protection of the Reservoir as set out in further detail in 

paragraphs 3 to 4 of REP4-042.

10 In relation to paragraphs 3.14 to 3.16 on page 5, relating to how the Applicant's powers under 

the proposed DCO would be regulated in relation to actions SEW could take on its own land, 

it is not correct for the Applicant to portray this as a fetter on its discretion.   The wording 

proposed by SEW includes a reference to the RCP safety requirements which must be 

complied with. The Applicant also has of course statutory powers which it can rely on in the 

case of emergency. 

11 The purpose of this proposed protective provision is to seek to identify some means whereby 

the grant of the powers of Compulsory Acquisition over SEW's land would not inevitably have 
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the effect of prohibiting SEW from constructing the Reservoir or providing and maintaining

mitigation planting, resulting in there being no way at all the Reservoir could come forward, 

please see REP6-042, REP6-057 and 58, REP6-038, REP6-045 and paragraphs 5-22 of 

REP5-040 for further details. 

12 The Applicant's proposed wording (paragraph 56 of REP7-003) expressly contemplates that 

the powers sought in the DCO could be exercised in such a way as to prevent SEW:

(a) from implementing the Scheme for Habitat Creation and Management;

(b) from carrying out the Broad Oak Reservoir Preparatory Works;

(c) from carrying out the Broad Oak Reservoir Construction Works; and

(d) from operating the Broad Oak Reservoir.

if this is "reasonably required in order to protect the integrity and safe and efficient operation 

of the authorised development or for the protection of the statutory undertaker's statutory 

undertaking". 

13 The Applicant's proposed caveat to this crucial protection of SEW's interests is so broad that

it would effectively allow the Applicant to use any powers granted in the proposed DCO 

without restriction. It renders the purported restriction on the exercise of the powers 

completely toothless, and means that it offers no real protection to SEW at all.  The

Applicant's insistence upon such a provision demonstrates that it is not satisfied that the grant 

of the powers it seeks would be consistent with the delivery and operation of the Reservoir.  If 

it was so satisfied, it could not seek to justify the proposed caveat.  Accepting the Applicant's 

provision necessarily means accepting that it has not been established that the two projects 

can co-exist.  An Order that included the proposed powers of Compulsory Acquisition and 

was made subject to the Applicant's proposed protective provisions would inevitably give rise 

to serious detriment to the carrying on of SEW's undertaking, for the reasons rehearsed 

extensively during the examination, please see REP6-038, REP6-045 and REP5-040 

(paragraphs 5-22). 

14 SEW's proposed wording would at least allow the Examining Authority and the Secretary of 

State some comfort that the use of the powers sought would not necessarily physically 

prevent SEW from achieving the objectives listed above. However, given the remaining 

impacts, the RCP would still cause serious detriment to SEW's ability to discharge its 

statutory functions, see REP7-029 paragraphs 9 and 10, REP6-038, REP6-045 and REP5-

040 (paragraphs 5-22).

15 Paragraph 3.17 refers to what is described as a 'very remote risk' or 'remote eventuality' that 

the Applicant will not in fact be able to comply with the substance of the protective provision 

identified as paragraph 59 of the Applicant's drafting.  This is entirely unsatisfactory at this 

late stage in the examination.  Either the ExA and the Secretary of State are able to rely on 

Pylons PC8 to PC10 being sited within 5 metres of the positions shown, or they are not.  If the 

Applicant wishes to be able to claim any substantial benefit from such a provision, 
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notwithstanding the substantial caveat it seeks to include, it must provide evidence to satisfy 

the ExA and the Secretary of State that the risks are indeed 'very remote'.  SEW is not aware 

of any such evidence having been adduced.

16 In relation to paragraph 3.21 on page 6 on mitigation planting, SEW's comment has been 

taken out of context. SEW refer the ExA to the whole text on page 21 of REP5-028. In 

summary, although it is believed that the planting the Applicant may want to carry out on 

SEW's land would not physically prevent the Reservoir from coming forward, it is likely to 

interfere with and or prevent, the mitigation planting that will be required for the Reservoir. It is 

not clear to SEW why plans could not be approved by SEW and the local planning authority. 

17 In relation to paragraph 3.22 on page 6 on isolation of the power lines, the Applicant states 

that it "does not normally offer an outage to a third party at the request of a third party" 

suggesting that isolation is possible in certain circumstances. This is supported by the note on 

isolation submitted by SEW at Deadline 8. SEW accept that outages would take careful 

planning but as the Applicant has not accepted any of the alternatives suggested by SEW, it 

must take action to de-risk, so far as possible, work under the lines if the Reservoir is able to 

come forward with the RCP in place.  As SEW has made clear, the ability for the Applicant to 

isolate the power in the overhead lines in order to allow SEW to work underneath them, is 

critical in reducing the scope for serious detriment (see SEW's Written Summary of the Oral 

Representations made at the ISH on 9 and 10 November 2016, paragraphs 34, 40, 43 and 45 

REP7-029 and Appendices 2 and 3 REP7-031 and REP7-032).

18 Finally, in relation to paragraph 3.24 on page 6 on isolation of the power lines, SEW's position 

is not that it is physically impossible to work under the live lines (assuming SEW can find 

contractors who are willing to carry out this high risk project) but that, as detailed in REP7-

031, it is the view of SEW's Head of Health and Safety that isolation would be required in 

terms of acceptably managing risk. 

19 The additional time, cost and risk that would be incurred in working under live lines is likely to 

mean (when taken with the many other impacts the RCP will have on the Reservoir, such as 

the inability to deliver necessary environmental mitigation) the Reservoir would no longer be a 

viable option for SEW and would be prevented from coming forward. If the Reservoir can still 

come forward, working under the RCP will inevitably increase the time, cost and risks of the 

project and will cause constraints to design. The end result, in either scenario, being serious 

detriment to SEW's ability to perform its statutory undertaking.




